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IV Summar

India has a large framework of environmental
laws, regulations, and executive instruments that
lay down an extensive set of obligations for
businesses. In addition to this, it has a rich body
of environmental jurisprudence that explicitly
recognises the right to a clean and healthy
environment as a human right. Together these
constitute a solid foundation to prevent human
rights abuses by enterprises. However, there is
scope to strengthen this legal framework by
creating an environment that fosters respect for
this human right in the manner contemplated by
the UN Guiding Principles, particularly in terms
of pillars 1 and 3 of the Guiding Principles—the
State duty to protect human rights, and access
to remedy in the case of human rights abuses
by business enterprises.

This report used the Foundational and Operational
Principles under Pillars One and Three of the UN
Guiding Principles to identify specific ways in
which the Indian environmental legal and
regulatory framework could be strengthened.
This exercise was informed by using these
principles in conjunction with key elements of
the environmental rule of law, as set out in the
United Nation Environment Programme’s First
Global Report on the Environmental Rule of Law,
and as recently recognised by the Indian
Supreme Court. The key criteria against which
Indian environmental laws and regulations have
been evaluated in this report are: the extent to
which they are fair, clear and implementable; the
manner in which they guarantee access to
information and public participation; the
effectiveness of remedies available under this
legal and regulatory framework for business-
related human rights abuses; the accountability
and integrity of institutions and decision-makers;

and finally, the degree to which they are able to
establish a link between the environment and
human rights. On the basis of this evaluation,
the UN Guiding Principles are then applied to
help determine the form and direction of reforms
to the Indian environmental legal framework.

Some of the key findings from this analysis are
(1) the Indian environmental legal framework is
fragmented and characterised by separate but
overlapping regimes with inconsistent provisions
and self-contained modes of operation, (2) it has
outdated regulatory tools that weaken
enforcement, and (3) there are limited remedies
to redress business-related human rights abuses
in the context of the environment. As a result of
this, the existing legal framework falls short of
the standards set by the UN Guiding Principles,
in particular, Principle 3, which requires States
to protect against human rights abuses within
their territory by business enterprises, and
Principle 26, which requires States to take
appropriate steps to ensure the effectiveness of
domestic judicial mechanisms when addressing
business-related human rights abuses.

To address this, the theme running through this
report is the rationalisation and streamlining of
the fragmented legal framework, with the aim
of removing inconsistencies across different legal
regimes, thereby creating greater legal certainty
for businesses. Another key theme that cuts
through the recommendations in this report is
the need for clearer extra-legal guidance, both
for businesses and for the officials responsible
for the implementation of environmental laws.
Finally, more needs to be done to establish a
clearer link between the obligations of enterprises
under Indian environmental law and the softer
codes of conduct promulgated by financial




institutions and the Ministry of Corporate Affairs.

The UN Guiding Principles provide the basis for
specificamendments to the environmental legal
framework in India These include creating a wider
array of regulatory tools, defining the content of
environmental legal principles, and setting out
methods for calculating environmental
compensation. The Guiding Principles also
demonstrate the need for the MoEFCC to guide
and train its officials and to build greater capacity
for enforcement. When read with the
environmental rule of law, the Guiding Principles
provide a clear roadmap for updating the existing
legal framework (see annex) in a manner that
recognises the intersection of the environment
and human rights.
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Recommendation I
MoEFCC to review and consolidate key environmental statutes to eliminate inconsistencies.

Action points:

I.  Comprehensively review the environmental laws in Table 1 to ensure uniformity of
definitions, obligations and penalties.

[I. Remove inconsistencies across these provisions through amendment or repeal, as the
case may be in accordance with Principle 8 of the UN Guiding Principles, which requires
States to ensure policy coherence.

lll. Consolidate the Air Act, the Water Act and the Environment Protection Act into a single,
overarching statute.

IV. Repeal the Indian Forest Act, 1927. Incorporate suitable powers for forest officials under
other natural resource management laws like the Wildlife (Protection) Act, 1972 and the
Forest (Conservation) Act, 1980.

Recommendation II
MoEFCC to create substantive guidance documents for business enterprises to facilitate the adoption
of a rights-based approach to environmental compliance in accordance with Principles 2 and 3(c)
of the UN Guiding Principles.

Action points:

[. Identify key environmental statutes and obligations, violations of which are particularly
likely to cause human rights abuses, such as the obligation to obtain forest and
environment clearances or the obligation to not discharge effluents or emissions in
excess of prescribed standards.

[I. Create guidance documents in consultation with civil society groups working on
environmental and human rights issues as well as key representatives of business
enterprises. These documents should assist enterprises in mainstreaming human rights-
based approaches to their activities under environmental laws. For example, they should
provide guidance to business enterprises regarding their interactions with local
communities, particularly marginalised groups living in areas where industrial activity is
proposed to be undertaken.
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Recommendation III
Principles 25 and 26 of the UN Guiding Principles require States to take appropriate steps to ensure
that those affected by business-related human rights abuse have access to effective remedy and
to ensure the effectiveness of domestic judicial mechanisms when addressing such abuses. Access
to information is integral to an effective remedy. MoEFCC to create an accessible, online database
of environmental information collected under the existing legal framework.

Action points:

|. Identify provisions under the existing legal framework that require business enterprises
to submit information or regulatory authorities to consolidate and maintain information.

[I. Where these provisions do not exist, assess the need for creating similar obligations.

[ll. Harmonise such provisions across the existing legal framework to ensure that there is
no duplication of processes. Ensure harmony with reporting obligations under business
laws as well.

IV. Create simple, uniform formats for the collection of such information that provide clear
guidance to business enterprises.

V. Create sector-specific formats for consolidating such information and ensure that they
are made available in the public domain.

VI. Use this information, as well as data collected by the National Crime Records Bureau,
to create suitable parameters to address the adequacy of existing environmental laws.

Recommendation IV
Principle 1 of the UN Guiding Principles requires States to protect against human rights abuse within
their territory by third parties. Strengthening public participation mechanisms can be an important
tool in protecting against such abuses. To give effect to this principle, the MoEFCC to harmonise
the process of public participation under the Forest Rights Act with other natural resource
management laws like the Wildlife (Protection) Act and the Forest Conservation Act.

Action points:

| Identify provisions in other natural resource management laws that contradict the spirit
of public participation set out in the Forest Rights Act, as confirmed by judicial decisions.

[I.  Amend or repeal these provisions.
[Il. Train forest officials in administering such participatory processes.

IV. Create awareness among local communities regarding their rights to public participation.

Recommendation V
The draft notification should be broadened to encourage community-based monitoring and to protect
the procedural right of affected persons to participate in environmental governance. Public
consultation requirements should not be arbitrarily diluted.
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Recommendation VI
MoEFCC to review the composition of pollution control boards as well as the processes for granting
licenses, permits and permissions under pollution control laws to create more explicit avenues for
public participation.

Recommendation VII
In accordance with Principle 26 of the UN Guiding Principles, the MoEFCC to take steps to reduce
the evidentiary burden on communities reporting violations of environmental laws, encourage the
speedier disposal of cases, to assist in the development of a sound methodology for determining
environmental compensation, to strengthen the monitoring and implementation of environmental
directions, and to consider the creation of a fund for legal aid for environmental harms.

Action points:
|.  Allow prosecutions on the basis of community-based monitoring
[I. Fill vacancies on the various regional benches of the NGT.

[Il. Amend rules under the National Green Tribunal Act, 2010, to introduce an appropriate
method for assessing environmental damage and awarding environmental compensation.

IV. Create a special cell of officers, distinct from pollution control boards, to monitor the
implementation of judicial directions.

V. MoEFCC to consider demarcating a proportion of the Environment Relief Fund for the
legal costs incurred by vulnerable persons or groups in making claims under the National
Green Tribunal Act for compensation for environmental damage.

In accordance with Principles 27 and 28 of the UN Guiding Principles, which requires States to
provide effective and appropriate non-judicial grievance mechanisms, as well as to facilitate access
to non-State-based grievance mechanisms dealing with business-related human rights harms, the
MoEFCC to consider the following:

|.  Publish guidance for business enterprises on setting up an operation-level grievance
redressal mechanism.

[I. Conduct a feasibility study on the use of Gram Nyaayalayas to resolve environment-
related disputes.

Recommendation VIII
MoEFCC to create a regulatory toolbox for different authorities across key environmental laws, to
allow for a graded response to different kinds of environmental offences.

Action points:

|.  Constitute acommittee to prepare a working paper on the different kinds of environmental
regulatory tools that might be suited to the Indian context and which sets out the
principles governing their use. These could include a range of restorative actions, including
warnings, administrative fines, emission credits and financial securities.

II. Amend the relevant provisions in environmental laws to permit community-based
monitoring.
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llI.  Across key environmental laws, identify and categorise different kinds of
environmental violations according to their seriousness and the nature of the
environmental harm that they will cause.

IV. Prepare a guidance manual assigning different regulatory tools to different violations

V. Identify provisions across key environmental laws that will require amendment to
enable the use of the new regulatory tools. Specifically, amend the Air Act and
the Water Act to allow pollution control boards to seal units that continue to operate
even after closure directions have been issued. Frame rules under the Air Act and
the Water Act to prescribe the procedure for such sealing, such as the officials
that will be empowered and the opportunities for appeal. Avoid the use of financial
securities to regularise projects that have commenced activities without obtaining
prior environmental clearance. The decisions of the Supreme Court in this regard
must be respected, and the appropriate enforcement action must be taken against
such violations. The full range of enforcement actions must be available to address
non-compliance with the conditions of the environmental clearance.

VI.  Train pollution control board officials in the use of these regulatory tools.

VII. Frame an enforcement policy that guides officials regarding the implementation
of key environmental statutes. The policy should help officials identify what kind
of action should be undertaken for what kind of violation and against which kind
of violator. The policy may vary depending upon the statute. For example, the
enforcement guidance to a forest officer under the Wildlife (Protection) Act, 1972
may vary from that provided to a state Pollution Control Board official under the
Water Act.

VIII. Train relevant officers in implementing the enforcement policy.

IX. Conduct periodic audits to assess the effectiveness of the enforcement policy.
[Note: The Comptroller and Auditor-General of India periodically audit the functioning
of key public institutions, and could therefore also audit the working of this policy].

X. Assess the increase in financial and human resources that will be required to use
the expanded set of regulatory tools effectively.

Recommendation IX
In accordance with Principle 4 of the UN Guiding Principles, which specifically requires States
to take steps to protect against human rights abuses by businesses that are owned or controlled
by the State, the Ministry of Heavy Industries and Public Enterprises and Ministry of Corporate
Affairs to coordinate to ensure harmonization between any applicable codes of conduct and
guidelines for State-owned business enterprises and the 2020EN Business Responsibility and
Sustainability Reporting format.
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Recommendation X
MoEFCC to create clearer links between environmental harms and human rights abuses by giving
statutory expression to environmental rights and principles.

Action points:

I.  Amend Section 20 of the National Green Tribunal Act, 2010, to expand the content of
the environmental legal principles that it gives effect to.

Il. Incorporate this expanded understanding of environmental legal principles in the
Environment (Protection) Act, 1986, such that the principles are used as the underlying
bedrock of all environmental legislation.

[ll. Create explanatory guidance documents on the application of these principles for the
different kinds of authorities created under Indian environmental law. For instance, how
should expert appraisal committees assess projects for environmental clearance?
Similarly, how should the National Green Tribunal use the polluter pays principle to award
compensation for environmental damage? How should pollution control boards use the
precautionary principle to issue directions to industries to stop certain activities?

IV. Incorporate the right to access environmental information and the right to participate in
environmental decision-making in the Environment (Protection) Act, 1986, as overarching
rights across all environmental legislation.

Recommendation XI
|.  MoEFCC to enact a separate statute to govern the environmental impact assessment
process to reduce legal uncertainty, to guarantee rights to access environmental
information and participate in environmental decision-making, and to lay down guiding
principles to govern complex decisions that require the balancing of competing interests.

MoEFCC to conduct human rights impact assessments for relaxations granted to business enterprises
in 2020. These include the waiver of the public consultation requirement for oil and gas exploration
projects in January 2020, the waiver of the requirement to amend environmental clearances for
coal plants proposing to switch their source of coal, as well as the removal of the mandatory
requirement for coal washing.




References

Centre for Science and Environment (2009), Turnaround: Reform Agenda for India’s
Environmental Regulators.

Debadityo Sinha, Vidhi Centre for Legal Policy (2020), The Management of Environment Relief
Fund, https://vidhilegalpolicy.in/research/tracking-funds-to-provide-relief-to-victims-of-
environmental-hazards/

Ghosh, Shibani (2015), Reforming the Liability Regime for Air Pollution in India. Centre for Policy
Research working paper.

Ghosh, Shibani, ed. (2019), Indian Environmental Law: Key Concepts and Principles. New Delhi:
Orient Blackswan.

Ghosh, Shibani, Sharachchandra Lele and Nakul Heble (2018), Appellate Authorities under
Pollution Control Laws in India: Powers, Problems and Potential. Law, Environment and
Development Journal, vol. 14, no.1.

India, Department of Expenditure, Ministry of Finance (2017), Manual for Procurement of
Consultancy and Other Services.

India, Department of Expenditure, Ministry of Finance (2017), Manual for Procurement of Goods.

India, Department of Public Enterprises, Ministry of Heavy Industries and Public Enterprises
(2010), Guidelines on Corporate Governance for Central Public Sector Enterprises.

India, Ministry of Corporate Affairs (2018), National Guidelines on Responsible Business
Conduct.

India, Ministry of Corporate Affairs (2020), Report of the Committee on Business Responsibility
Reporting.

India, Ministry of Health and Family Welfare (2018), National Action Plan for Climate Change and
Human Health.

Kreilhuber, David and Angela Kariuki (2020), Environmental Rule of Law in the Context of
Sustainable Development. Georgetown Environmental Law Review, vol. 32.

Mehta, Dhvani (2017), The Environmental Rule of Law in India. Thesis for Doctorate of Philosophy
in Law, University of Oxford.

Rajamani, Lavanya, and Shibani Ghosh (2016), Public Participation in Indian Environmental Law.
Sharing the Costs and Benefits of Energy and Resource Activity: Legal Change and
Impact on Communities, Barrera-Hernandez, Barry Barton, Lee Godden, Alastair Lucas
and Anita Ronne, eds. Oxford University Press.

Sinha, Debadityo (2020), The Management of Environment Relief Fund. Vidhi Centre for Legal
Policy.

United Nations (2011), Guiding Principles on Business and Human Rights: Implementing the
United Nations “Protect, Respect and Remedy” Framework.

United Nations Environment Programme (2019), First Global Report on the Environmental Rule
of Law. United Nations.

Vidhi Centre for Legal Policy (2019), Towards the Rule of Law in India: 25 Legal Reforms for
India.

Vidhi Centre for Legal Policy (2020), Submissions on the Draft Environment Impact Assessment
Notification 2020.

Vindhyan Ecology and Natural History Foundation (2020), Comments and Objections on Draft
EIA Notification 2020.

Environmental laws: Application and efficacy in the context of business, human rights and the COVID-19 pandemic


https://vidhilegalpolicy.in/research/tracking-funds-to-provide-relief-to-victims-of-environmental-hazards/
https://vidhilegalpolicy.in/research/tracking-funds-to-provide-relief-to-victims-of-environmental-hazards/

48



V | D H | vy

www.vidhilegalpolicy.in
Vidhi Centre for Legal Policy
A-232, Defence Colony
New Delhi — 110024
011-43102767/43831699

vidhi@vidhilegalpolicy.in



